DISCUSSION

The statutory filing deadlines in the Mine-Act, including
the requirement that a Complainant file a complaint with the
Review Commission within 30 days of the Secretary's negative
determination, are not jurisdictional.  Secretary/Bennett v.
Kaiser Aluminum and Chemical Corporation, 3 FMSHRC 1539 (1981)
(ALJ); Allen v. UNC Mining and Milling, 5 FMSHRC 30 (1983) (ALJ).
See S. Rep. No. 95-181, 95th Cong., 1st Sess. at 36, reprinted in
LEGISLATIVE HISTORY OF THE FEDERAL MINE SAFETY AND HEALTH ACT
OF 1977, Senate Subcommittee on Labor, Committee on Human
Resources, 624 (July 1978):  "It should be emphasized, however,
that these time frames [in 105 (c) ] are not intended to be juris-
dictional."  The filing deadlines are therefore to be treated as
a statute of limitations, and it must be determined whether
Complainant showed justifiable circumstances for his late filing,
and whether the delay prejudiced Respondent.  See Herman v.
Imco Services, 4 FMSHRC 2135 (1983); Montoya v. Valley Camp of
Utah, Inc., 5 FMSHRC 630 (1983) (ALJ).

I have found (Finding of Fact No. 17) that Complainant was
led to believe that he might be rehired by Respondent.  He con-
tinued to believe in this possibility until a replacement was
hired in July.  I conclude this constituted justifiable circum-
stances for his delay.  Respondent argues that it was prejudiced
because Complainant's supervisors, Kincaid and Forms, left its
employ and took certain notes with them before the complaint was
filed with the Review Commission.  However, Respondent was aware
of the complaint filed with MSHA and did not show that an attempt
was made to preserve testimony or documents, or that Kincaid and
Forms could not have been subpoenaed or deposed.  I conclude that
prejudice was not shown.  See Allen v. UNC Mining and Milling,
supra.

4.  The complaints which Complainant made concerning inade-
quate ventilation described in Findings of Fact Nos. 7, 8 and 10
herein, constituted activity protected under the Mine Act.  Any
adverse action because of this protected activity would violate
section 105 of the Act.

5.  Complainant was constructively discharged although he
signed a "quit slip" since he was required to sign the slip or be
fired.

6.  Complainant has failed to establish that his discharge
was motivated in any part by activity protected under the Act.
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To establish a prima facie case of discrimination under the
Act, Complainant must show that he was engaged in activity pro-
tected by the Act and that his discharge was motivated in any part
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